This article discusses the remedy of judicial dissolution in the context
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[Vol. 38-1 tion 12.56 of the Illinois Business Corporation Act (BCA) is a robust substantive and remedial statute that authorizes a court to order equitable relief in different classes of shareholder disputes. 5 One statutory basis for shareholder relief is deadlock between or among directors, those who control the day-to-day managerial affairs of a corporation. 6 Though the entitlement to relief for deadlock seems unquestioned, the proper remedy is far from clearcut.
In this Article, I examine the remedial structure of section 12.56 and its application to deadlock claims when there is symmetry between ownership and management, one of the most common organizational paradigms in closely-held companies. In doing so, I conclude that a shareholder petitioning for relief based on deadlock faces a binary choice arising from the statutory text: an election to sell her shares in the enterprise or a request that the court dissolve the firm. I also demonstrate that this stark choice directly correlates to the shareholder's forward-looking conduct and her desire to remain active in the corporation's line of business. Standing in the way of this choice, however, is the rule that dissolution is a drastic remedy courts should not invoke lightly. I illustrate why this prevailing view of dissolution does not -or should not -apply to the unique deadlock paradigm. To that end, I argue that courts ought to view dissolution as presumptively appropriate for deadlock cases given the high burden of proof a petitioning shareholder must meet before her entitlement to any relief.
In Part II, I examine the meaning of deadlock through illustrative case law from Illinois and other jurisdictions. I also analyze the crucial requirement that deadlock must disadvantage the shareholders or lead to going-concern injury. 7 Part III demonstrates the textual limitations of section 12.56 as it pertains to remedial choice in deadlock cases. I then discuss the share-purchase remedy in particular. In doing so, I conclude that the General Assembly's choice to place this remedy solely within the petitioning shareholder's control suggests dissolution is the rational alternative remedy in a deadlock case when a shareholder desires to remain in the firm's line of business. 8 In Part IV of this Article, I deconstruct the dissolution remedy and show why courts have viewed it as a drastic remedy for corporations. After reviewing the common-law rules that gave rise to this perception, I posit that a profound disconnect emerges between black-letter historical rules and the unique factual construct of director deadlock. 9 Part V examines advance planning among shareholder-directors through private contract law. I discuss 
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DISSOLUTION AND RATIONAL CHOICE 351 sound deadlock avoidance mechanisms that are available to owners of the equally-divided firm and discuss the inherent limits, both behavioral and practical, of advance planning.
10
Part VI returns to dissolution and reconstructs it from a disfavored remedy under section 12.56 to a default solution in deadlock cases. In this section, I analyze the circumstances in which a petitioning shareholder is motivated to seek dissolution. In doing so, I conclude that dissolution is a preferred remedy if the petitioning shareholder elects not to sell her shares in the firm and if the shareholders have failed to plan for deadlock in their internal corporate contracts. In this respect, dissolution follows a shareholder's rational decision to remain in the same industry as the deadlocked firm, free of common-law restrictions on competitive conduct.
11 Part VII then concludes the Article.
II.DEFINING CORPORATE DEADLOCK
Deadlock in the closely-held corporation is a function of advance planning among owners. In the simplest case, the corporation's voting stock is split equally between two owners (or sometimes two families), who are also the lone directors. 12 Taking it further, the bylaws may require that the owners elect each other as directors. 13 Owners of an equally-split corporation often lack the foresight to establish an independent board of directors, or one that is not symmetrically aligned with ownership.
14 And even in cases where the shareholder factions are not equally split, the corporate bylaws may facilitate deadlock through super-majority voting requirements. 15 Although close-corporation owners can avoid deadlock, poor advance planning does not mean that shareholders lack remedies when serious disputes arise. The BCA enables a court to intervene and order relief that will cure deadlock. Section 12.56(a)(1) provides that director deadlock is a basis 10 FEI (Feb. 12, 2015) , https://daily.financialexecutives.org/privately-held-family-owned businesses-independent-boards-directors.
15. See, e.g., Roach v. Bynum, 403 So. 2d 187, 188-91 (Ala. 1981) (noting that bylaw super-majority voting requirements facilitated hopeless deadlock); Mordka v. Mordka Enters., Inc., 693 P.2d 953, 960 (Ariz. Ct. App. 1984) (describing how unanimous voting requirement over major corporate decisions led to deadlock).
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[Vol. 38-1 upon which a shareholder may petition a court for equitable relief. 16 This legislative authorization is hardly unique-as other state corporation laws enable shareholders to pursue relief for deadlock. 17 If a shareholder in an Illinois corporation brings a suit based on director deadlock, the following outline best summarizes the elements she must prove under section 12.56(a)(1):
(1) the directors are deadlocked in the management of the corporate affairs; (2) the shareholders are unable to break the deadlock; and (3) either: (a) actual or threatened irreparable injury to the corporation, or (b) the business of the corporation no longer can be conducted to the general advantage of the shareholders. 18 In a firm where management and ownership are symmetrical, the shareholders' ability to break a deadlock (element 2) is not a genuine point of contest. Therefore, deadlock cases usually revolve around two questions. 
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First, are management difficulties so acute as to constitute true organizational deadlock? Second, how does deadlock impact the shareholders collectively or the corporation's going-concern value?
A. Paralyzing Disagreement or Mere Dissension: A Study in Pragmatism
Since the BCA provides no definitional help, it is appropriate to look to the plain meaning of the term "deadlock" and interpretive cases. 19 In Illinois, the starting point is Callier v. Callier, where the appellate court looked to the dictionary definition of deadlock. 20 Callier found that it means "[a] counteraction of things producing entire stoppage; hence, a state of inaction or of neutralization caused by the opposition of persons or factions, as in a government or in a voting body." 21 The dictionary definition, though, lacks context and provides little help to practitioners. Resorting to other judicial decisions yields some illustrative cases, but no bright-line rules.
The Supreme Court of Alabama has used colorful phrases to suggest a petitioning shareholder bears a heavy burden to show deadlock. In particular, it describes deadlock as the "paralysis of corporate function" and an entity that is "impotent and unable to legally transact any business on account of the controversy and ill feeling existing between [the shareholders]." 22 A standard that examines whether a company is unable to transact business is surely the strictest possible deadlock formula. The Court of Appeals of Oregon took a similar, but likely more flexible, approach when it framed deadlock as the "inaction which results when two equally powerful factions stake out opposing positions and refuse to budge." 23 The most reliable definition of deadlock may come from Delaware, which requires the directors to be "so divided respecting the management of the affairs of the corporation that the required vote for action by the board of directors cannot be obtained and the stockholders are unable to terminate this division." 24 Regardless of these judicially crafted standards, the meaning of deadlock is entirely contextual. In closely-held corporations, disagreements can arise in an endless set of fact patterns. 25 This makes it difficult to establish workable parameters in defining deadlock, other than to say that courts must 27 There, the court found irreconcilable deadlock when the directors operated the company's two separate branches as if they were different businesses, went without meetings, and had disagreements over distribution of profits and royalties. 28 They also lodged competing accusations of forgery, mismanagement, fiduciary-duty violations, and failure to account for profits. 29 By the time of trial, the parties' disagreements and conduct towards each other was so pervasive that there was "no hope" the conduct would ever change. 30 In effect, the directors had disregarded their own corporation, and their disagreements pervaded the entire purpose for which they pooled their trust together in the first place. Donovan illustrates that the concept of deadlock must be both forward-and backward-looking. Put differently, a court generally will need to assess the directors' past disputes to determine how likely it is that they can manage a firm in the future, consistent with their fiduciary obligations.
31
By contrast, mere disagreement or dissension is not deadlock. 32 Unlike the dysfunctional entity in Donovan, the New York Court of Appeals addressed the appropriate remedy for a successful, profitable corporation facing internal strife in the widely-cited case of In re Radom & Neidorff, Inc. 33 The facts there revealed discord between brother and sister, but no fundamental disagreement over corporate policy. Just as importantly, though, the corporation was highly profitable. 34 In fact, the only real point of dispute between the shareholder-directors seemed to be nonpayment of the petitioner's salary, which the court of appeals found "remediable by means other than dissolution."
35 New York's General Corporation Law allowed for dissolution based on deadlock, but it did not enable a court to order other forms of equitable relief. To sustain a finding of deadlock, the petitioning shareholder had to 26 show the parties' competing interests were "so discordant as to prevent efficient management," and that the "object of its corporate existence cannot be attained." 36 Radom & Neidorff sets forth one of the clearest standards for how to determine whether disagreement rises beyond mere dissension to the level of true management deadlock.
37
Cases from other states illustrate how shareholders can satisfy an exacting deadlock standard. In Handlan v. Handlan, the Supreme Court of Missouri found an obvious case of deadlock when the evenly-divided directors had "violent disagreement as to business policies and methods." 38 The court specifically noted that each director "ignored the other in the management of the business and made decisions" without consulting the other. 39 The California Court of Appeal, in Reynolds v. Special Projects, Inc., upheld a finding of deadlock when the directors disagreed over one of the director's diversion of corporate funds for his personal use and over the term of a critical licensing contract. 40 Finally, in Laskey v. L&L Manchester Drive-In, Inc., the Supreme Court of Maine determined that deadlock existed when there were intense disagreements over officer and employee compensation and acrimony between director factions that resulted in a loss of communication.
41
As these cases suggest, courts are willing to find deadlock in the face of continuous disagreements, high levels of personal animosity, and facts establishing the impairment of core management functions. 42 A number of cases also have found deadlock when directors disagree over whether to sell real estate when the company's sole purpose is to manage real estate. 43 This limited-purpose entity seems well-suited for a deadlock analysis because of the 
356
NORTHERN ILLINOIS UNIVERSITY LAW REVIEW
[Vol. 38-1 narrow substantive topics on which a shareholder must show director disagreement. Once again, though, the fact-specific nature of these disputes tempers the importance of any one reported deadlock case. 44 These cases lead to an intuitive conclusion: the meaning of deadlock is pragmatic, not formalist. A court hearing a shareholder petition based on deadlock must engage with the facts pragmatically to conclude whether the directors merely disagree on some aspects of the business or cannot work together cooperatively on major decisions affecting the firm's strategic plans and overall mission. 45 But given the almost infinite number of fact patterns that can arise in disputes between owner-managers, it is impossible to establish bright-line rules concerning what activity rises to the level of deadlock.
46
B. Self-Dealing: Recasting Deadlock as Oppression
Good-faith disagreements, or even personal animosity between directors, stand in sharp contrast to outright self-dealing and breach of fiduciary duty. 47 On this score, Gidwitz v. Lanzit Corrugated Box Co. establishes that courts will not hesitate to remediate self-dealing when one director uses deadlock to assert control over the company. 48 In that case, the president of the corporation-aligned with one fifty-percent shareholder bloc-effectively controlled the company's day-to-day decisions by ignoring the bylaws, refusing to call meetings, and profiting at the corporation's expense. 49 The case contains no expansive deadlock analysis; in effect, the Supreme Court of Illinois implicitly transformed a deadlock case into one of oppression (now a (Ill. 1927 ) (stating that it is "within the power and the duty of the board of directors to control the affairs of the corporation, to fix the duties of its officers and employees, to adopt by-laws, and to manage the corporate property and business for the benefit of all the stockholders.").
46. 
53
The court in Callier found no deadlock when two equal shareholders were unable to agree upon whether to dissolve the corporation voluntarily or to have one owner buy out the other. 54 The court's determination that no deadlock existed, however, likely was a product of the petitioning shareholder's unilateral decision to shut down the business, siphon off all employees and customers, and effectively terminate the operations of a profitable enterprise. 55 Calling this a "flagrant breach of [the director's] fiduciary duty," the court would not reward the plaintiff with a finding of deadlock.
56 A similar result followed in Smith-Shrader, which involved one fifty-percent shareholder's improper pre-termination competition with his own company. 57 The court, relying on Callier, noted the "manifest unfairness of allowing Smith, who breached his fiduciary duty to S-S, to force dissolution of what is remaining of S-S."
58 Without even discussing the trial court's sweeping grant of injunctive relief, the appellate court affirmed a nine-year, customer-based injunction against Smith.
59
Callier and Smith-Shrader are cases of artificial deadlock stemming from oppression and breach of fiduciary duty. Indeed, feigned deadlock for individual advantage presumptively should rise to the level of oppressive behavior, which provides a shareholder an independent basis for invoking section 12.56. 60 to the firm and not the shareholder. 61 If a shareholder establishes self-dealing through a fiduciary duty claim, a court is likely to find that this is indeed a derivative action. 62 Section 12.56, however, is an express grant of authority for a shareholder to bring an individual action, and she may wish to avoid the procedural nuances of pursuing a derivative claim. 63 Equating a fiduciary breach to oppression, and proceeding directly, seems the better route for shareholders to take.
64
Deadlock and oppression claims also differ qualitatively. On the one hand, conduct resulting in deadlock is not necessarily wrongful. 65 A court may order relief even if it finds both sides share blame. 66 Oppression, though, is of a different ilk. An oppression claim connotes heavy-handed conduct by one party against another, even if the conduct stops short of outright fraud.
67
In the proper case, it can lead to collateral remedies such as an award of damages or fee-shifting. 68 Opportunistic behavior by a business partner suggests an oppression action, rather than one for deadlock, is the optimal path to choose, if for no other reason than it avoids heightened proof of corporate injury. stand for the broader principle that deadlock should be difficult for any shareholder to establish. Lax deadlock standards lead to more claims and incent directors to act selfishly. 70 Because principals of a closely-held corporation have most of their investable assets tied up in their firm, they are more inclined to use aggressive tactics to protect their own interests. 71 A rigorous legal standard enables courts to ensure one director is not taking advantage of another for the purposes of creating deadlock. 72 The oppression standard and even default fiduciary duty rules temper the deadlock analysis, providing an aggrieved and innocent shareholder a different and easier path to equitable relief.
73
C. The Injury Requirement: Irreparable Harm and Beyond
Deadlock and oppression claims differ for another equally significant reason: the burden of proof is drastically higher when a shareholder brings a deadlock action. A petitioning shareholder's proof of pervasive internal strife, by itself, is insufficient. That showing must further convince a court that serious harm has resulted, or inevitably will result, to the shareholders collectively or to the entity as a going concern.
74
A garden-variety oppression complaint may have nothing to do with harm to the corporation. 75 By definition, it is an individualized claim. 76 However, a deadlock case demands a rigorous analysis of corporate harm. 77 The BCA incorporates this standard by requiring a shareholder to prove either irreparable injury or that the corporation cannot carry on its affairs to the 78 Under either prong, a court must examine deadlock's impact. 79 A showing of injury to a particular shareholder is not enough, though courts sometimes get it wrong.
80
The most logical starting place for deciphering what constitutes irreparable injury is the standard for obtaining injunctive relief. Irreparable injury does not mean harm beyond compensation in damages, but rather one that denotes "transgressions of a continuing nature."
81 Courts frequently discuss the concept of irreparable injury by assessing whether a legal remedy is adequate, often merging the two inquiries. 82 A petitioning shareholder likely could show irreparable injury if management deadlock has caused abnormal customer attrition, a failure to renew a favorable supply contract, or the inability to protect valuable intellectual property rights. 83 These intangible injuries could harm a firm's competitive position, its going-concern value, or the delivery of shareholder returns. 84 A court also may find irreparable injury if deadlock leads to the corporation's inability to borrow money, refinance debt obligations, or close the terms of a forbearance agreement. 85 Some courts have looked beyond these particularized showings of harm and instead have found irreparable injury when the directors are "unable to cooperate in the management of the corporation's business," leaving the application of this general standard to the particular facts of the dispute. 86 As an illustration, a recent case from Delaware involving TransPerfect Global, 78. 805 ILL. COMP. STAT. 12.56(a)(1) (2017). 79. See Henry-George & Sons, Inc. v. Cooper-George, Inc., 632 P.2d 512, 516-17 (Wash. 1981) (interpreting dissolution statute to require more than jurisdictional facts establishing deadlock; court also must consider "seriousness of the deadlock and whether the corporation is able to conduct business profitably despite the deadlock.").
80. 
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In re Shawe & Elting, found management deadlock in a profitable corporation when the directors and co-Chief Executive Officers could not agree on acquisition strategy, as well as hiring and retention of key employees.
87
If a petitioning shareholder cannot show irreparable harm resulting from management paralysis, she alternatively could illustrate the corporation is unable to conduct business to the shareholders' general advantage. 88 This alternative form of proof stems from the 1984 Model Business Corporation Act, which in theory expanded the bases upon which a shareholder could establish a deadlock claim. 89 Other states have adopted similar shareholdercentric language in their deadlock statutes. 90 A shareholder can satisfy this injury prong by demonstrating the deadlock has allowed one director to assume effective control of the company or sabotage the business, a Gidwitzstyle analysis. 91 Courts in North Carolina interpret this provision to require a showing "that the business is being conducted to the unfair advantage of one shareholder or group of shareholders, or that a shareholder or group of shareholders is benefitting at the expense of the others." 92 The impact of deadlock on shareholders' ability to receive dividends also may establish that the corporation cannot provide for the shareholders' general advantage. Because shareholders in a closely-held corporation often rely on the firm for salarylike income, deadlock over distributions can undermine one of the primary purposes of the enterprise.
93
For many courts, the general-advantage language appears to demand a showing that the enterprise is unprofitable. 94 The BCA implicitly endorses a more flexible standard, since it provides that a court may not refuse to dissolve a corporation "solely because it has accumulated earnings or current operating profits." 97 This statutory language softens the general-advantage test used by other courts and enables a petitioning shareholder to meet her burden of proof in ways that are divorced from a profitability analysis. On this score, a petitioning shareholder should be able to argue credibly for relief (including the disfavored remedy of dissolution 98 ) by illustrating that the court should impose a remedy before pervasive harm to the entity and the shareholders ensues, provided the prospective harm is factually grounded and not merely speculative. As the Court of Appeals of Kansas has stated, removing the dissolution remedy from the profitable but deadlocked enterprise "would ignore many other potential and serious harms, like lost profits, lost business opportunities, or the failure to realize other common expectations that may have been part of the company's business plan before the deadlock." 99 sweeping, empowering a court to realign corporate management and ownership. 102 One potential remedy available to petitioning shareholders is judicial dissolution: a court-ordered termination of the company as a legal entity. 103 By its very text, section 12.56(b)(12) openly discourages involuntary dissolution. The statute allows for dissolution only if the "court determines that no remedy specified in subdivisions (1) through (11) or other alternative remedy is sufficient to resolve the matters in dispute."
104 This is consistent with the common-law admonition that dissolution is a remedy of last resort. 105 Other states have similar, though inexact, statutory admonitions concerning the dissolution remedy.
106
A. Section 12.56(b): An Overview
To gauge the viability of the dissolution remedy, subsection (12) requires a deep analysis of the various alternative forms of relief in a shareholder action. Some of the BCA's enumerated remedies may apply to deadlock claims, while others plainly do not. Section 12.56's list of remedies, short of dissolution, includes the following:
(1) The performance, prohibition, alteration, or setting aside of any action of the corporation or of its shareholders, directors, or officers of or any other party to the proceedings; (2) The cancellation or alteration of any provision in the corporation's articles of incorporation or bylaws; (3) The removal from office of any director or officer; (4) The appointment of any individual as a director or officer; (5) An accounting with respect to any matter in dispute; (6) The appointment of a custodian to manage the business and affairs of the corporation to serve for the term and under the conditions prescribed by the court; (Ill. 1996) . 106. See MINN. STAT. § 302A.751 (2017) (stating court "shall consider whether lesser relief" would be "adequate"); MONT. CODE ANN. § 35-1-939 (2015) (enabling the court to order relief other than dissolution if, in its discretion, such other relief would be "appropriate"; listing non-exclusive alternative remedies, including purchase of any shareholder's equity at fair value).
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[Vol. 38-1 (7) The appointment of a provisional director to serve for the term and under the conditions prescribed by the court; (8) The submission of the dispute to mediation or other forms of non-binding alternative dispute resolution; (9) The payment of dividends; (10) The award of damages to any aggrieved party; (11) The purchase by the corporation of one or more other shareholders of all, but not less than all, of the shares of the petitioning shareholder for their fair value and on the terms determined under subsection (e)…. 107 The remedies contained in subsections (1), (5), (9), and (10) are simply not applicable to, or are not at all sufficient to resolve, claims of director deadlock. Instead, they are more suited to actions for corporate waste or minority shareholder oppression, the other substantive branches of section 12.56.
108 Subsection (8), authorizing a court to submit a dispute to non-binding mediation, is less of a unique shareholder remedy and rather a reflection of existing judicial authority. Many Illinois circuit courts already have mandatory mediation programs, which include actions filed in chancery court.
109
Despite the fulsome list of remedies courts may consider, only two categories other than dissolution potentially would be appropriate to resolve deadlock claims. Those categories, discussed in the following two sections, concern court-ordered director or custodial appointments and share buy-outs.
B. Section 12.56(b) and Managerial Appointments
Subsections (2), (3), (4), (6), and (7) all contemplate a change in director composition or director function, which in theory could break an impasse between the incumbent, warring directors. Two of these potential remedies contain obvious limitations. A bylaw change to require an odd number of directors (subsection (2)) assumes the shareholders will agree on who should serve. That assumption seems inconsistent with what brought the parties to court in the first place. And, the removal of a director (subsection (3) provides a temporary solution, since the shareholder who has her director removed (assuming they are not the same person) almost certainly will anoint a figurehead who is just as likely to perpetuate the deadlock. The remedies provided for in subsections (4), (6), and (7) require a more nuanced analysis to determine their suitability to deadlock claims. Subsection (4) allows a court to appoint a director, 110 while subsections (6) and (7) authorize custodians and provisional directors "to serve for the term."
111 On its face, each subsection seems to solve the deadlock problem. But the appointment of a director or custodian injects the court into a continuing supervisory role over the corporation.
112 Not only does a judicial appointment create added transaction costs, but it also may prolong a dispute that requires prompt resolution.
113 Just as significantly, court-ordered director appointments undermine the shareholders' ex ante decision to retain full veto authority over the management of the business. 114 The choice among shareholders to retain this veto right (either by virtue of their status as equal shareholders or due to super-majority voting provisions) is not a notional one. 115 Instead, it is implicit in the construction of their planning documents. Court-ordered director and custodial appointments undermine that choice.
Director-appointment remedies also are riddled with practical problems. Illinois law permits a director to resign at any time, meaning even a plenary appointment under subsection (4) is, by definition, tenuous.
116 The provisional-director remedy (subsection (7)) is particularly problematic because such an appointment renders the chosen director "an officer of the court."
117
The same language appears in subsection (6) with regard to appointed "custodians," which means courts are sure to vest them with officer status too. Despite receiving this quasi-judicial status, a provisional director or custodian does not have to be impartial. 119 Illinois law is also silent on whether provisional directors or custodians owe fiduciary duties to the corporation, are vested with the same powers as conventionally-elected directors, or are able to avail themselves of the business-judgment rule.
Given this uncertainty, counsel should assume the role of a provisional director or custodian is strictly circumscribed by the court, particularly given other states' laws that suggest a role more sweeping in scope. 120 Furthermore, provisional-director and custodial appointments only can extend "for the term," implying a temporally limited role designed to break a deadlock on imminent managerial decisions affecting a limited class of subjects. 121 To that end, any appointment would invite another round of remedial choices and even more judicial oversight into the corporation's ongoing affairs.
One specific point on custodian appointments is worth mentioning. By its plain language, subsection (6) does not contemplate that a custodian has any authority to sell or auction off the business. Rather, the custodian provision allows a court-appointed officer to "manage the business and affairs of the corporation." 122 This remedial language is different and more restrictive than section 226 of the Delaware General Corporation Law, which authorizes custodial appointments in the face of deadlock. 123 Under Delaware law, a custodian must "continue the business of the corporation," but section 226(b) allows a court to "otherwise order" the scope of the custodian's powers.
124
Delaware courts have interpreted section 226 to allow custodians to sell the deadlocked firm as a going-concern in "unusual" cases. 125 Textually, the custodial remedy in section 12.56 is narrower and does not suggest that the power extends to auctioning off the business. 126 Even if a court considers a director or custodial appointment a viable solution for deadlock, it would need to identify a qualified third-party and then gauge that individual's interest in serving a corporation with management embroiled in litigation.
128 Courts naturally should be reluctant to inject a third-party into this combustible situation involuntarily.
129 Above all, the procedural remedies in subsections (4), (6), and (7) are unlikely to cure a deadlocked firm. Just as critically, none of those remedies are consistent with the principle that shareholders should be given the freedom to arrange their contractual affairs as they see fit-even if those arrangements are incomplete, misguided, and designed to foster deadlock.
130
That leaves subsection (11) and the possibility of a court-ordered buyout of the petitioner's equity. That remedy, though, is fraught with procedural and decisional complexity.
C. Section 12.56 and the Share-Purchase Remedy
A buy-out of a petitioning shareholder would seem to resolve deadlock and foster corporate continuity. 131 Upon a finding that the directors are paralyzed in a firm's management, a court necessarily must determine that those directors are incapable of working together for the betterment of the corporation as a whole.
132 Just as significantly, this finding means the corporation's expected going-concern value will decrease if the two directors are forced to remain together indefinitely; the injury prong of a section 12.56(a)(1) claim appears to limit the auction remedy since no court can force a petitioner to sell her shares. 133 Although a buy-out may be the logical means to resolve a deadlock between owner-operators of a closely-held firm, Illinois law limits that remedy more than many would like to believe.
The Share-Purchase Remedy's (Short) History
The share-purchase remedy in subsection (11) is somewhat new, as shareholders in closely-held corporations did not have the option to ask a court to order buy-out relief until 1995. 134 Facilitating the sale of a petitioning shareholder's equity is a remedy that is now a common feature of other state corporation statutes, though the grounds for obtaining a buy-out are hardly uniform. 135 Even without an express legislative grant of authority, some courts were ordering this relief on pure equitable grounds.
136
As it currently stands, section 12.56(f) governs the specific procedure associated with the purchase of a petitioning party's stock in a closely-held corporation. It provides:
When the relief requested by the petition includes the purchase of the petitioner's shares, then at any time within 90 days after the filing of the petition under this Section, or at such time determined by the court to be equitable, the corporation or one or more shareholders may elect to purchase all, but not less than all, of the shares owned by the petitioning shareholder for their fair value. 137 The General Assembly amended the BCA in 2005 to add the italicized language concerning buy-out relief.
138 By its plain language, section 12.56 does not allow a defendant to force a buy-out of the petitioning party's shares 133 The law before 2005 discouraged a shareholder with a legitimate complaint from seeking judicial remedies. The unfettered ability of the responding shareholder to purchase the petitioner's shares, even if that shareholder intended to remain involved with the corporation, incentivized self-dealing. Put another way, if the responding shareholder (assume he truly is a wrongdoer) determined that the cost of violating his fiduciary duty was less than the expected gain from buying out his partner, then section 12.56 enabled that shareholder to obtain a windfall from his wrongful behavior. As long as the responding party acted within ninety days of the petitioner's lawsuit, he had a call right on his partner's equity interest-even if that partner did not want to sell. The share-purchase remedy, as it existed for nearly a decade, was structurally deficient, which may account for the low volume of reported section 12.56 cases.
The Share-Purchase Remedy and Its Perceived Ambiguity
Some commentators have suggested, in voicing their displeasure with the 2005 amendments to section 12.56, that an involuntary buy-out of a petitioning shareholder still may be available. 141 This idea springs from the enabling language in subsection (11) that a court may order "[t]he purchase by the corporation or one or more other shareholders of all, but not less than all, of the shares of the petitioning shareholder for their fair value . . . ."
142 Under this theory, a plenary grant of authority under subsection (11) means that a corporation or shareholder group can call a petitioner's shares, even if she does not want to sell.
No court has addressed this argument-at least not directly. Witters v. Hicks is the only Illinois case that comes close to doing so. 143 In the defendant's first appeal, the appellate court examined his effort to buy out the petitioning party's shares. 144 The buy-out remedy was not available to Hicks because he missed the ninety-day election deadline under section 12.56(f The reasoning suggests a narrow reading of the share-purchase remedy. Importantly, since Witters v. Hicks, the General Assembly made it more favorable to petitioning shareholders. In this respect, a defendant still must make the election promptly-that is, within the same ninety-day window from the case-filing date-and may do so only if the petitioner asks in her complaint to be bought out. 146 In effect, the General Assembly has made a clear and deliberate policy choice to place control of the buy-out remedy firmly in the petitioning shareholder's hands. Adopting the position that section 12.56(b)(11) allows for an involuntary share-purchase would reverse this policy choice and render section 12.56(f) meaningless.
It would be incongruous and absurd to read section 12.56 as allowing a truly involuntary, forced purchase of equity when subsection (f) contains detailed procedural requirements to enhance protections for the petitioning party.
147 To harmonize the statute, which is a patchwork of legislative amendments, section 12.56(b)(11) reasonably can be read to include a properly requested buy-out remedy by the petitioning shareholder as the appropriate relief a "court may order" once she proves a substantive claim under section (a). It goes no further.
A court hearing a section 12.56 case, therefore, cannot force a shareholder to sell her shares, unless she asks to be bought-out, or unless she agrees to be bought-out in the corporate planning documents upon the filing of a dissolution action. This feature of section 12.56 is by no means uniform when measured against similar statutes or rules in other states. 148 For instance, the California Corporations Code enables the non-petitioning shareholders to avoid dissolution by purchasing the petitioner's equity at fair value. 149 Section 12.56 could be clearer; however, when considering its entire statutory structure, the buy-out remedy is quite limited. Its availability rests entirely in the hands of the party seeking relief.
With the amendments to the buy-out remedy, the General Assembly placed great weight on shareholder autonomy. That legislative judgment further suggests that director and custodial appointments under subsections (4), 
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DISSOLUTION AND RATIONAL CHOICE 371 (6), and (7) ought to be used sparingly in an equally-split firm; as such, an appointment is inconsistent with the shareholders' ability to retain full veto authority over the firm's management. So despite the range of potential remedies, none is a perfect fit for a deadlock claim-at least when the petitioning shareholder does not ask for the other shareholders to buy her out. The careful construction of the buy-out remedy forces a more in-depth analysis of dissolution as a default means to resolve deadlock.
IV. DECONSTRUCTING THE MODEL: DISSOLUTION AS A DRASTIC REMEDY
Subsection (12), the cautionary provision that allows a court to order dissolution only if no other remedy is sufficient, 150 finds roots in the common law. The general rule states that "[c]orporate dissolution is a drastic remedy that must not be lightly invoked."
151 Viewing this black-letter principle in a vacuum, it is easy to discount dissolution as a viable equitable remedy in a section 12.56 suit. However, the drastic-remedy principle has devolved from three separate and independent sources, none of which is compelling enough to discount the viability of dissolution as a presumptively available remedy in the deadlocked corporation.
A. The Common Law of Dissolution
The first source comes from the interplay of related common-law principles. Long before the BCA was enacted, the Supreme Court of Illinois announced in Wheeler v. Pullman Iron & Steel Co. that "[i]n the absence of statutory authority, courts of chancery had no jurisdiction to decree a dissolution of a corporation by declaring a forfeiture of its franchise, either at the suit of an individual or of the state."
152 Because courts construe statutes in derogation of the common law narrowly, 153 legislation authorizing a chancery court to dissolve and liquidate a business led courts to view dissolution with skepticism. The Pullman rule stems from the "concession theory" of corporate law and has no relevance today. 154 
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[Vol. 38-1 has noted that "corporate statutes are not some legislative hoop through which one must jump in order to be endowed by the legislature with the privilege of doing business in the corporate form; rather they are an attempt to provide a format in which business can prosper, pay taxes, and employ voters." 155 The corporate form has evolved and matured to the point where the observance of formalities is less important than it used to be.
156
B. Remedial Imbalance and Proportionality
The drastic-remedy principle further developed when courts lacked the authority to award any other remedies for petitioning shareholders except dissolution. 157 Courts addressed all shareholder claims in conjunction with the dissolution remedy-precisely because no other remedy was available.
158
The current version of section 12.56, last amended in 2005, includes eleven other equitable remedies, some of which amount to a wholesale judicial reordering of management and ownership. 159 Even those remedies do nothing to limit a judge's discretion in shareholder disputes. If a court is so inclined, it can implement any other legal or equitable remedy sufficient to resolve the matters in dispute-whether or not it is listed under section 12.56.
160
The current availability of multiple remedies to remediate shareholder oppression, director deadlock, and corporate waste, cuts both ways when examining whether dissolution is truly "drastic." For starters, dissolution is plainly inappropriate in some cases. Consider a classic fact matrix involving a minority shareholder who pleads oppression. The majority, seeking to freeze-out a minority partner, authorizes excessive officer salaries and declines to pay dividends to the shareholders.
161 Subsection (9) enables a court, when faced with an oppression suit under these facts, to award payment of dividends to the complaining shareholder. 162 It may also require the corporation to set aside any corporate act under subsection (1) so that it can pay those dividends without jeopardizing cash flow. 163 And of course, many aggrieved minority shareholders would want to sell their equity when confronted with oppressive conditions.
Under these facts, a request for dissolution would be wholly disproportionate to the significant, though individualized, harm the minority shareholder incurred. Neither the shareholders nor the court could justify disrupting an entire going-concern enterprise when a lesser remedy specific to a particular shareholder is enough to cure the complained-of conduct, even if that conduct borders on malfeasance. In this sense, courts may properly consider dissolution to be a "drastic" remedy. But in a practical sense, the shareholders cannot seek the remedy regardless because it would be wholly disproportionate to the claimed injury. 1) (2017). 164. See Kalabogias v. Georgou, 627 N.E.2d 51, 54 (Ill. App. Ct. 1993) (in shareholder oppression case, noting both sides sought share-purchase remedy in lieu of dissolution); Hockenberger v. Curry, 215 N.W.2d 627, 628 (Neb. 1974) (noting "drastic" remedy of liquidation "must be invoked with extreme caution," but so noting in context of minority shareholder oppression). Claims of corporate waste also suggest remedies short of dissolution. Minority shareholders often bring litigation when those in control of the corporation misapply firm assets or divert them for personal use, such as to pay for life insurance, legal fees, or to fund an affiliate entity. See, e.g., Williams v. Fugett, No. 3-13-0834, 2014 WL 4439631, at *5-6 (Ill. App. Ct. Sept. 9, 2014). The specter of corporate waste may lead a court to order an accounting of any disputed transfers under subsection (5) and even the appointment of a custodian to manage the corporation's affairs under subsection (6). Dissolution under this factpattern again would lack proportionality to the merits, since lesser remedies would redress the particularized harm pled by a petitioning shareholder.
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[Vol. 38-1 Put differently, the remedial scheme embodied within section 12.56 contains an implicit proportionality requirement. The statute is flexible enough to address myriad shareholder disputes, ranging from ones where harm is discrete and individualized to those in which it is crippling and pervasive. To be sure, dissolution is indeed drastic, but only when viewed against the particular facts and the availability of other remedies to accomplish a complaining shareholder's objective. Cases of director deadlock merit special treatment, though. A court first must find injurious management paralysis or a complete defeat of the corporate purpose before even considering what remedy to impose. 165 The universe of sufficient remedies, therefore, narrows significantly. Targeted, surgical action is simply not sufficient to cure deadlock.
166
C. The Specter of Minority Opportunism
Corporations span a broad structural continuum. On the one hand, they can resemble partnerships, where a small group of owners also retains active management rights. Conversely, many corporations are decentralized and even look like publicly-traded firms. In this latter class, minority shareholders may play no active role in the firm's management. Liberal dissolution rights for this archetypal corporation would vest too much control in passive entity participants and give rise to the potential for opportunism by a minority shareholder to wrest away entity control from the majority.
167
The drastic-remedy principle counterbalances the potential for opportunism that liberal dissolution rights may create when placed in the hands of minority shareholders. In many respects, the concern for opportunism is a reflection of the remedial imbalance that often attended shareholder disputes. But as the very text of section 12.56 illustrates, that imbalance no longer exists. And in cases involving corporations that, at the margins, simulate equal partnerships, concerns about minority opportunism vanish. In these corporations, the retention of management veto authority militates against the risk of pure opportunistic behavior. 165 . See supra text accompanying notes 74-100; See also Callier v. Callier, 378 N.E.2d 405, 408 (Ill. App. Ct. 1978) (stating deadlock must be of "such serious proportions as to defeat the end for which the corporation is organized").
166. See Israels, supra note 13, at 793 ("[I]t seems clear to the writer that a simple and flexible remedy for deadlock or stalemate must be provided, and that the untouchability of the sacred cow must not be permitted to impede its exercise."). 
V.EXTERNAL DISSOLUTION CONSIDERATIONS
Remedies for deadlock are highly dependent on decisions shareholders make when they form their enterprise. Shareholders can, and sometimes do, deal with deadlock in their planning documents. 168 Deadlock avoidance mechanisms may be found in corporate bylaws, 169 but they also are appropriate to include in shareholder agreements. 170 Although new business partners may not be inclined to plan for an acrimonious separation, advance contract planning helps establish their expectations and reduces uncertainty associated with litigating deadlock claims.
Planning, though, has its inherent limitations. Nobel laureate Herbert A. Simon espoused a theory of "bounded rationality," in which he stated that individuals' capacity to undertake a particular course of action is bounded by "cognitive limits."
171 That is, Simon believed individuals have a limited ability to assimilate all available information necessary to make a decision. The behavioral model of bounded rationality applies with great force to business owners' initial planning, such as the relative distaste for dickering over corporate bylaws and shareholder agreements. 174 Given the consequences and the investments shareholders make in their own enterprise, one would think just the opposite. 
A. Deadlock Avoidance Mechanisms
Co-venturers, of course, remain free to choose among a variety of contractual clauses that avoid deadlock. 176 Generally, these deadlock avoidance mechanisms take two forms: (1) tie-breakers; and (2) buy-sell provisions.
Tie-breaker clauses are easy to draft and conceptually simple to understand. But, they have limitations. Typically, a tie-breaker provision will call upon a specific person to break management deadlock. The tie-breaker is sometimes the board chairperson or a third-party. Locating an independent tie-breaker may be an arduous task, for few likely are willing to undertake this endeavor.
177 A tie-breaker appointee also may worry about the perception that he is colluding with an existing shareholder faction. And an outsider who is not familiar with the day-to-day business of the corporation may fear liability from making a key business judgment-or may not understand enough to make that judgment in the first place.
Other tie-breaking clauses may call for the directors to take alternating turns casting the decisive vote. Internal tie-breaking mechanisms, though, are inconsistent with the purpose of an equally-divided firm. Owners expect to have an equal say in management, which corresponds to an unfettered veto right-regardless of whether that right ultimately proves to be judicious. Just as problematically, alternating tie-breaker systems between directors (or among director groups) can encourage them to game the system and feign deadlock over secondary issues in the hopes of gaining a deciding vote on more critical ones.
Other deadlock avoidance mechanisms resemble buy-sell arrangements. The Arizona Court of Appeals in Gries v. Plaza Del Rio Mgmt. Corp.
178 discussed one common mechanism, a "shotgun" provision, and said that it: allows one party to set the purchasing price of other party's shares, and the other party the option of buying or selling the shares at that price. If the first party sets the share price below its fair value, that party risks the other party buying the shares too cheaply. If the first party sets the price above fair value, that party risks the other party selling the shares at an inflated price. 
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In Gries, the court affirmed a decision to halt the dissolution proceedings filed by one shareholder, relying on the built-in fairness of the shotgun provision to yield an equitable outcome.
180
Shareholders could also agree in their planning documents that if any of them files an action for dissolution, the corporation will commission a fairvalue opinion, at which point the petitioning shareholder must sell according to the price returned. As Gries illustrates, courts welcome this sort of ex ante planning-particularly given that it seems to promote a logical, ordered departure mechanism for one who no longer wishes to remain in the closelyheld firm. 181 However phrased, a buy-sell mechanism has the benefit of fostering continuity, avoiding litigation, and incentivizing director-shareholders to act in good faith.
The availability of contractual mechanisms designed to avoid deadlock raises an intuitive question related to the contract at issue in Gries: Can shareholders waive the right to seek judicial dissolution? Not surprisingly, the question rarely arises in litigation. One case that strictly enforced the parties' waiver clause is R&R Capital, LLC v. Buck & Doe Run Valley Farms, LLC, in which members of a limited liability company agreed to waive any judicial dissolution rights they had. 182 The Delaware Court of Chancery held that such a provision indeed barred a dissolution proceeding, since it did not contravene the Delaware Limited Liability Company Act and was not against public policy. 183 The court further noted that the members had "legitimate business reasons" for wanting to waive judicial dissolution rights in advance, not the least of which was the risk that such an action could constitute a "noncurable event of default" in a credit facility. 184 On the other hand, the Appellate Court of Connecticut held in Chance v. Norwalk Fast Oil, Inc. that a shareholder agreement's tie-breaking provision did not provide a jurisdictional defense to a dissolution suit. 185 The parties' stalemate clause required them to submit matters to an unidentified [Vol. 38-1 third-person, on whom the warring directors presumably had to agree to appoint as the tie-breaker. 186 Given the parties' years of animosity and failure to speak or hold meetings, the court found that the trial court "properly stepped in to break the stalemate by dissolving the corporation." 187 In so holding, the court rejected the argument that the petitioning shareholder waived the right to seek judicial dissolution, instead stating that the defendants "have pointed to no language in the shareholder agreement that provides unequivocally that any stockholder agreed to waive his right to seek a dissolution . . . ."
188 Therefore, it is unclear whether the Appellate Court of Connecticut would have enforced a complete waiver provision similar to that at issue in R&R Capital.
Regardless of the tension apparent from these cases, if contracting parties decide on a deadlock avoidance mechanism in their planning documents, they, at least implicitly, have decided to avoid seeking court intervention based on deadlock.
189 Even if there is no explicit language of that seemingly required by the court in Chance, a contract dealing with conflict avoidance is a specific ex ante ordering of rights that should preclude courts from intervening even if a statute otherwise would permit them to do so. 190 To this end, the Gries model of staying a dissolution proceeding to let the agreed-upon buy-out proceed honors careful advance planning the shareholders undertook.
Contract-based judicial decision-making also leads to a more efficient result for the shareholders since courts need not examine the corporation's internal affairs to ascertain fault. Indeed, in deadlock claims, this rarely is a core judicial function anyway. Deadlock is not a claim focused on wrongdoing;
191 rather, it is procedural matter impacting corporate governance. Parties can plan for management deadlock without impinging on public-policy concerns. 192 Particularly given the General Assembly's recognition of shareholder autonomy and primacy concerning the share-purchase remedy, courts should embrace contractual mechanisms that facilitate private deadlock solutions. A court's function, when faced with an advance-planning clause, is to ensure the shareholders adhere to it rather than supplant it with a default statutory remedy that is waivable and textually disfavored.
194
B. The Limits of Ex Ante Planning
Though courts should enforce deadlock avoidance mechanisms liberally, those contractual clauses are uncommon. Consider the prototypical business that is most suited for deadlock: the closely-held family firm, in which management responsibility passes down from one generation to the next. The 2014 PwC Family Business Survey revealed that fewer than thirty percent of these family businesses have any conflict resolution mechanism.
195
This statistic illustrates a truism known to experienced corporate counsel: the businesses that most need contractual mechanisms to resolve conflict are the ones least likely to have them.
Empirical data even suggest that companies with equally-divided ownership (and therefore an equally-divided board) are structurally flawed from the outset. These flaws render them less likely to succeed than firms with an unequal division of equity among founders. Research by Professors Noam Wassermann and Thomas Hellmann confirms that equally-split companies raise less outside funding from venture capitalists and have lower median valuations. 196 To this end, Wassermann and Hellman have concluded that founders who decide on equal-share splits do so very quickly and that this arrangement is "a symptom of bigger issues with the company." 197 Those bigger issues illustrate that equal splitters are unable or unwilling to have candid, thoughtful discussions about each other's relative contributions to the firm before deciding on how much of the business they should own.
198
As the early empirical research conducted by Wassermann and Hellmann describes, it is nearly impossible for owners of a startup to understand and anticipate each other's value over the enterprise's lifespan. 199 They postulate:
[Vol. Founder negotiations occur at a time when there is extreme uncertainty; in the early life of a startup, technology, products and markets are often ill-defined. As a result, founders have a highly incomplete understanding of the skills and tasks that the venture will need. In addition, founders don't know each other's true skills and commitment, nor their compatibility as a team. As a consequence, there is considerable uncertainty, and ample room for disagreement about what the true differences among founders will turn out to be.
200
The foundational flaw in the equally-divided firm, then, is that the even split stems from a hastily-reached decision meant to avoid conflict and to eschew difficult decision-making about the firm and the founders' management rights. This decisional matrix increases the likelihood that the owners will be unable to plan for dissension or, worse, remediate dissension when it arises. 201 Professor Robert B. Thompson has a similar theory about why equal firms may be structurally deficient, though he focuses more on ex ante perceptions of trust among founders. In Professor Thompson's view, "Investors often fail to anticipate the failure of their enterprise, or they demonstrate an overly optimistic trust in those with whom they are undertaking the venture." 202 His observation reinforces Simon's theory of bounded rationality. That is, owners may know their new business lacks formality or appropriate planning, but they nevertheless make the informed decision that it is simply good enough under the circumstances. 203 This initial trust among stakeholders-at its zenith when a new business starts-can obscure the need to plan for touchy subjects, not the least of which is the possibility of deadlock. 204 When litigation ensues, it often becomes apparent that the founders never informed themselves of their rights, duties, and obligations to the enterprise. 205 Coupled with unbridled optimism, the shareholders may also forego sound legal advice during the firm's planning stage. 206 Indeed, it is quite common for new business owners to choose corporate counsel to draft a standard set of corporate documents that lack customization to the founders' particular business. Often times, counsel is not even familiar with her client's proposed business model or simply will follow instructions to stay out of the way. 207 And neither the lawyer nor the individual owners may fully appreciate whom the lawyer actually is representing-a particular owner or the firm itself. 208 Shareholders tend to view legal formalities as a waste of time and resources, preferring instead to focus on setting an infrastructure-vendors, customers, and operating systems-that will support their new firm. 209 Their failure to procure sound legal advice supports the conclusions of Professors Wassermann, Hellmann, and Thompson that behavioral constraints significantly limit shareholders' capacity to plan. 210 These constraints gird deadlock disputes and help suggest to courts which remedial options are most appropriate.
C. Revisiting Section 12.56: Shareholders' Reasonable Expectations
If owners' limited capacity to plan for management deadlock informs a court's willingness to consider certain remedial options, then so too should the concept of shareholders' reasonable expectations. This premise is firmly embedded within section 12.56: [Vol. 38-1
In determining the appropriate relief to order pursuant to this Section, the court may take into consideration the reasonable expectations of the corporation's shareholders as they existed at the time the corporation was formed and developed during the course of the shareholders' relationship with the corporation and with each other.
211
The reasonable-expectations provision is a feature of both the BCA and other states' corporations laws. 212 Aside from stating simply that a court may consider shareholder expectations when ordering relief, the BCA offers no guidance as to what the term "reasonable expectations" actually means or how to apply it to remedial choice. 213 But in the closely-held firm, the expectations that shareholders have-either objectively viewed or subjectively expressed-no doubt factor into the overall remedial mix.
A shareholder's reasonable expectations in a closely-held firm generally are imbued with certain fundamental features. Those features are notably different than what a shareholder tends to expect out of a passive investment in a publicly-traded organization. 214 In particular, shareholders expect symmetry, rather than separation, between ownership and management. 215 They further expect continuing employment, a reasonable salary, dividends, and a restriction on their partners' ability to transfer ownership in the firm to outsiders. 216 Shareholder expectations concerning management in an equally-split corporation derive largely from the decisions they make-or perhaps more accurately, avoid making-when structuring the firm. By agreeing to equal economic and management rights, a court reasonably can determine that the shareholders expect to have full veto authority over corporate action. Or, stated differently, a court can conclude that the equal shareholders expect to agree on all decisions that impact the firm's strategic direction. This conclusion comports with the objective theory of contract, in which courts determine intent by examining the language of the governing agreement. 217 To be sure, the concepts of intent and shareholder expectations are synonymous.
An ex ante planning model that enables an equal owner's full veto power is the best objective reflection of the owners' reasonable expectations concerning firm management.
In terms of remediating deadlock, the concept of reasonable expectations becomes murky. Those expectations may develop long after the entity's formation and may be little more than a post hoc reflection of the external constraints described by Professors Wassermann, Hellmann, and Thompson. That is to say, if the owners' planning decisions and organizational documents facilitate deadlock, a petitioning shareholder may expect that a court will step in and order the business dissolved. But she may never gain that expectation until deadlock is apparent. To that end, the concept of reasonable expectations in a deadlock suit simply may start and end with the terms of the parties' organizational documents. Courts may interpret the parties' failure to plan for deadlock in advance as a tacit expression that dissolution is within their reasonable expectations, particularly since that remedy is available by default under section 12.56.
218
VI. RECONSTRUCTING THE MODEL: DISSOLUTION AS A DEFAULT REMEDY Because behavioral constraints limit advance planning in an equallysplit firm, it is understandable that many corporate contracts will not address management deadlock. Even if this failure to plan amounts to a tacit concession that courts should remediate deadlock, a more fundamental question persists: Why would a shareholder prefer dissolution as a remedy for director deadlock instead of simply cashing out of the firm? The answer should inform courts' view of dissolution as a default remedy for deadlock cases.
A. Dissolution as a Motivating Force
The principal motivation for why a shareholder would seek an order of dissolution in lieu of a buy-out remedy stems from the shareholder's need to avoid forward-looking conduct restrictions. Under Illinois law, those restrictions arise from two related sources: contractual restrictive covenants and default fiduciary duty rules. 
384
NORTHERN ILLINOIS UNIVERSITY LAW REVIEW
[Vol. 38-1
Shareholder-Based Restrictive Covenants
Shareholder agreements often contain covenants not to compete.
219
Triggering events for a shareholder-based covenant can include retirement, termination of employment, or the sale of shares (whether to the firm, the remaining shareholders, or an outside party). Courts in Illinois enforce these transactional-based covenants with regularity and without the heightened level of scrutiny associated with employment-based restraints.
220
The most compelling discussion for why courts enforce covenants in shareholder agreements comes from Judge Easterbrook's opinion in Hess Newmark Owens Wolf, Inc. v. Owens. 221 The court there noted the benefit that restrictive covenants provided to the ownership group:
But for the restrictive covenant, each of the three [shareholders] would face not only the business risks endemic to the venture but also the risk that one or more of the other principals would bolt and leave the others with neither a viable business at [their firm] nor another business to go back to . . . . Keeping a personal-services business together can be difficult without the sort of trust and confidence engendered by promises to stick with the firm rather than strike off on one's own at the first opportunity. 222 As Judge Easterbrook's opinion illustrates, the rationale for endorsing, rather than striking, restrictive covenants in shareholder agreements is that "those who have an equity stake in a venture need to secure the loyalty of those similarly situated to themselves." 223 closely-held firm agree in advance to restrictive covenants, a shareholder may conclude the risk of leaving to compete simply is too great. The potential for staring down a coercive injunction, as well as steep litigation costs, incents the shareholder to stay. And although courts sometimes find shareholder-based restrictive covenants unenforceable, 224 the prevailing test in Illinois favors enforcement of freely-negotiated documents between sophisticated business people with equal bargaining power.
Common-Law Fiduciary Duties
Shareholders of an equally-divided firm may be constrained even if their planning documents omit a restrictive covenant altogether. Illinois law is less than clear on what level of fiduciary duties shareholders in a closelyheld corporation owe each other and the firm. But in a company where the shareholders retain equal shares and an equal say in management, the law seems to favor expansive fiduciary obligations akin to those of true partners. The principal fiduciary-duty case that will inform a shareholder's decision to leave and compete is Hagshenas v. Gaylord. 225 Bruce Hagshenas, a fifty-percent shareholder and director of a small business, filed a dissolution action due to management deadlock. 226 Eventually, he resigned as both an officer and director, starting up a competing firm in the process. 227 Hagshenas then hired employees away and solicited his company's customers, all while the dissolution proceeding remained pending.
228
The Appellate Court of Illinois relied on a prior Supreme Court of Illinois decision, Illinois Rockford Corp. v. Kulp, 229 in holding that Hagshenas had a continuing fiduciary duty to both the firm and its shareholders. 230 At their core, Hagshenas and Kulp found that shareholders in a closely-held corporation with equal voting power were similar to partners, a finding that undoubtedly is pragmatic and correct. 231 For its part, the court in Hagshenas also noted Bruce's great influence and continued control over the business as a fifty-percent owner. 232 This dictum caused subsequent courts to restrain [Vol. 38-1
Put another way, a dissolved firm will not result in the total dissipation of existing goodwill if one or more shareholders purchases key assets and continues some aspect of the business. 245 Using a pure economic analysis, a shareholder should choose to seek a dissolution judgment instead of a buyout remedy if the fair value of her shares is less than the sum of enterprise liquidation value and potential goodwill recapture, minus any incremental litigation cost necessary to proceed with dissolution and the subsequent wind-up.
246
A petitioning shareholder likely cannot make a pure economic decision on whether to proceed with a requested buy-out or dissolution, principally because she will not be able to assess two intangible factors: (1) the benefit of being free from restrictive covenants or default fiduciary-duty rules; and (2) the opportunity cost of being stuck in a dysfunctional and sinking firm. These factors may weigh more heavily in her decision than any one data point capable of rough quantification. In the unusual case where the difference between fair value and liquidation value is significant (such that the economic equation may tilt against dissolution), a petitioning shareholder retains the option to request a buy-out and the risk of having a restrictive covenant judicially ordered. The equities may prevent a court from conditioning a sale on a broad non-compete obligation, but it's nonetheless a gamble for the shareholder.
A buy-out remedy also may be insufficient for strategic business reasons, irrespective of whether a shareholder must honor a restrictive covenant. For instance, a departing shareholder (even if able to compete) may lose control of strategic assets such as key business locations, custom equipment, intellectual property, websites, and customer intangibles. Recruiting employees to leave will be a challenge (particularly if they are bound to their own individual restrictive covenants). And vendors may have to honor exclusive supply contracts with the legacy corporation. Even a buy-out at fair value may enable the incumbent shareholder to gain a tactical upper-hand by retaining some degree of control over these strategic assets, making the petitioning shareholder's job much more difficult in competing. Counting on a court to value intangible assets is a chore, to be sure, since valuation is more 245 . For a discussion concerning the tax implications of a goodwill liquidation following dissolution, see generally Norwalk v. Comm'r, 76 T.C.M. (CCH) 208 (1998) (distribution of accounting firm's customer-based intangibles following liquidation did not trigger gain to shareholders, since dissolved entity possessed no corporate goodwill).
246. Just how much more expensive a dissolution proceeding is, as opposed to one focused on a buy-out, is hard to say. The parties will need to factor in wind-up costs, particularly the need to pay any appointed receiver's fees. But conversely, where the petitioning shareholder seeks a buy-out, the cost of obtaining expert opinions on enterprise fair value is sure to be significant.
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DISSOLUTION AND RATIONAL CHOICE 389 of an art than a science. There is, too, the element of pride. A departing shareholder may worry that third-parties will perceive her as having been ousted in unceremonious fashion.
C. The Partnership Analogy
An important reference point for the dissolution remedy springs from the long-held view that a closely-held corporation is akin to a partnership. 247 This Article is not meant to reopen the long-simmering debate of whether partnership law should apply to facets of closely-held corporations. 248 The bottom line is that, in Illinois, it does. 249 Lawyers and litigants rightfully can debate the partnership fiduciary-duty analogy from Hagshenas and Kulp. But as I have illustrated above, Illinois fiduciary-duty law informs remedial choice, and Hagshenas and Kulp have a great deal to say about that. Becaue both decisions rely upon partnership law principles to vest controlling shareholders with broad fiduciary duties, 250 courts should examine partners' dissolution rights as authoritative when considering the proper remedy for deadlock in a closely-held corporation.
Under the Uniform Partnership Act (1997), a partner can dissolve the firm at will, meaning she can terminate the partnership simply by tendering her "express will to withdraw as a partner." 251 True, a partnership agreement need not be at-will; partners can contract around automatic dissolution rights-just like shareholders can through their contractual arrangements.
252
But the default rule applicable to true partnerships endorses dissolution absent advance contract planning, presenting partners with much more expansive remedial choice in the event of deadlock. 253 If partners' fiduciary duties [Vol. 38-1 are indistinguishable from those held by equal shareholders in a closely-held corporation, it seems difficult to reconcile the disparate treatment nominally afforded the dissolution remedy.
254
The conditions I have proposed for the dissolution remedy harmonize this disparate treatment by giving primacy to advance planning and by recognizing the unique contours of the BCA's share-purchase remedy. To be clear, I am not advocating a textual abandonment of section 12.56 or a broad endorsement of dissolution as a normal-course remedy. Indeed, dissolution upon shareholder request is presumptively appropriate only when a petitioner proves deadlock and only for corporations that lie close to partnerships (in substance if not in form). On this edge of the organizational continuum, the risk of exploitation and opportunism between shareholders is low because they actively manage the business and, absent advance planning, volitionally retain full veto power over corporate decisions.
255
D. Third-Party Interests
That only leaves a final assessment of what may be the most compelling reason for declining to enter a dissolution judgment: the potential for collateral damage, such as the impact a judgment may have on innocent third-parties like employees. 256 This should pose less of an issue than it might appear at first blush, particularly if the parties are likely to continue with the business simply by reorganizing and recapitalizing separate entities.
To this end, the binary election-of-remedies question driven by section 12.56's text should guide a court. If a petitioning shareholder declines to elect a buy-out and is motivated by obtaining a release from a shareholder-based covenant or partnership-like fiduciary duties, then she is signaling her intent to recapture some aspect of the firm's goodwill that otherwise may be lost in a fire-sale liquidation. Any trepidation courts may face from causing thirdparty injury must be tempered by the reality that core pieces of the dissolved entity will resurface and rebound quickly.
Moreover, courts will need to examine any concern for non-shareholder employees in tandem with the employment at-will doctrine 257 and by the fact (Ill. 2014 ) (noting at-will employee may be discharged at any time and for any reason).
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DISSOLUTION AND RATIONAL CHOICE 391 that few employees will want to work for what they perceive to be a sinking ship. In fact, the firm's employees may want a dissolution order, so they can pick their best landing spot -and perhaps void their own existing restrictive covenants. A remedial analysis that is excessively focused on third-party interests may fail to account for "deadwill," or the unknowable drag that corporate dysfunction and paralysis has on entity participants. 258 Courts, too, may express concern about the impact of a dissolution judgment on executory contracts, like commercial leases. Many commercial contracts provide that a corporate dissolution constitutes an event of default or will result in an automatic termination with no cure right. 259 For corporations that resemble partnerships, the impact on third-parties may not be particularly great if: (1) the shareholders have extended personal guaranties; (2) those shareholders are likely to pick up some aspects of the dissolved business (and therefore enter into replacement agreements); or (3) the third-party can be made whole during the corporation's wind-up process. 260 
E. The Default Remedy Paradigm
Since a petitioner may be motivated to avoid conduct restrictions through a potential share-purchase order, it is difficult not to see dissolution as a preferred remedy under section 12.56 for deadlock cases. But this is so only when two conditions are present: (1) the petitioning shareholder decides not to request a share-purchase remedy; and (2) the shareholders have not agreed ex ante in their governing contracts to a deadlock avoidance mechanism. If condition (1) is present, the responding shareholder need not make an election to purchase the petitioner's shares. 261 In such a case, the responding party's failure to elect a share-purchase remedy is tantamount to a concession that the corporation is not worth continuing. Absent the right to conduct an auction of the business, courts should then view dissolution as truly
